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O P I N I O N----_--
These appeals by W, J. Bush & Co,, Inc*, and W, J. Bush

Citrus Products Cop,, Inc,, are from the action of the Franchise
Tax Board in denying their protests to proposed assessments of
additional franchise tax against W, J. Bush & Co,, Inc., in the
amounts of $551.17, $&21,iS $270,7i and $243e44 and against
W, J, Bush Citrus Products 60,~ ICC in the amounts of
$3,796.56, #2,719,09, @,689,39 a2dr$2jO&.&,15 for the income.
years 1946, 1947, 1948 and 19&g, respectively,

Appellant W. J, Bush (3c Cop, IncO, a New York corporation,
is the United States subsidiary of W, J, Bush 8c Co., Ltd., a
British corporation, It purchases, manufactures. and'sells in
this country essential oils, food concentrates, perfumes and
similar products. Appellant W, J, Bush Citrus Products Co.,
Inc., is the wholly owned subsidiary of the United States corpo-
ration and is also incorporated under the laws of New York, The
Citrus Products firm processes and sells citrus oils, juices,
concentrates and reia:ed products, In this opinion we shall
refer to W, J, Bush & Co,, Ine,, as the parent and W. J, Bush
Citrus Products Coo, Inc., as the subsidiary,

The subsidiary's manufacturin,0‘ is done in a plant owned
by the parent and located in National City, California,
During the years involved here the subsidiary paid no rent
for the use of this plant, The two corporations had a common
address, chief executive officer and both used the worldwide
trademark of th,e British affiliate, Tax returns were prepared
for both at the New York offices. A catalogue of their products
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listed thoseof both and was used by both in their sales
activities, The products of both parent and subsidiary
were sold exclusively by the parent throughout the United
States except in Washington, Oregon, Nevada, Arizona and
California, where all sales were handled by the subsidiary.
Some intercompany sales took place: those from the parent to
the subsidiary were at cost plus 159, which was usually con-
siderabiy below the market price for the items sold; those
from the subsidiary to the parent were generally at less than
market although no uniform pricing policy has been shown.

It is the position of the Franchise Tax Board that the
two corporations are engaged in a single unitary enterprise,
the income of which is subject to formula allocation for tax
purposes0

be defined as one in which there is
(1) unity of ownership,

A unitary business i";,
unity cf operation as evidenced by

central purchasing, advertising, accounting and management
divisions. and (3) unitv of use in its centralized executive
force and.generai‘ syste.iL of operation, Butler Brothers vb
EcColgan, 17 Cal, 2d 664_ (19415, 315 U, ST'm97r Here
there was unity of ownership2 There was centralized adver-
tising--in the"ca$alogce  LS;~ tz publish and sell the
products of both; oentralizez accounting--in the home office
where monthly sales reports were sent by the subsidiary and
where the tax returns of both were prepared; centralized
management --the chief executive officer of each being the
same. And finally, there was unity of use in the central-
ized executive force and general system of operation as shown
by the parent financing the subsidiary, by the parent fur-
nishing a rent free plant,
prices below market,

and b,y the intercompany sales at

A unitary business may also be defined as one in which
the parts either contribute to or are dependent upon each
other. Edison California Stores v. McCoiaan, 30 Cal. 2d 472

1S+9ZL*inter ompany sales
ContriEtion  andwxency are clearly shown here

I: by the financing done by the
parent, and by the furnishing of a rent free plant.

Appellants point to the lack of a centralized purchasing
department as indicative of the separate operations of the
two firms. While the courts have relied upon the existence
of centralized purchasing'when it was present, this is but
one factor to be considered, Where so many other facts point
to the presence of a unitary business, the absence of this
factor is not enough, by itself, to change the result. We
conclude, accordingly, that Appellants were engaged in a
single unitary business, This conclusion brings us to the
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next contention of Appellants: namely, that the action of the
Franchise Tax Board results in the taxation by California of
income not reasonably attributable to the business done in
this State.

Once it is determined that Appellants are engaged in a
unitary business they must show that the formula used in allo-
cating income to the state is intrinsically arbitrary or that
it has produced an unreasonable result. Butler Brothers v.
McColgan, supra, But it cannot be urged today that the three
factor formula of payroll, property and sales here used is
intrinsically arbitrary: the courts have too often held that
it is not. Butler Brothers v. McColaan,
fornia Stores V* McColgan,

supra; Edison Cali-
supra; and John Deere Plow Co.

Franchise Tax Board, 3ma1, 2d 214 (1951)+ To prevail in
v.

their contention, accordingly, it is incumbent upon Appel-
lants to prove that use of the formula produced an unreason-
able result,

0

The California Supreme Court said in the Butler case,
supra, "To rebut the presumption that the formula produced a
fair result, 'the burden is on the taxpayer to make oppression
manifest by clear, cogent evidence.! (Ncrfolk & Western R .
Co. v. North Carolina (1936), 297 U. S.-6Ef2,688 L56 Sup.
=5, 80 L. Ed, 9771e)e"

-5t.
This burden is not met bv reliance

upon the accuracy and reasonableness of separate accounting.
Edison California Stores v, McCo?~gan, supra; John Deere Plow
&I, v. Franchise Tax Board, KpraD Since Appellants have not
produced any evidence of unfairness other than separate
accounting, we conclude that the results produced by the
formula were reasonable.

Appellants contend finally that in the absence of an
arrangement between them which would improperly reflect the
income from California sources, the Franchise Tax Board is
not authorized to combine income. The California Supreme
Court, however, has held that under Section 10 of the Bank
and Corporation Tax Act (now Section 25101 of the Revenue and
Taxation Code) the formula method may be used to allocate
income of a unitary system to this State whenever activities
are partially within and partially without the State, whether
the integral parts of the system are or are not separately
incorporated. Edison California Stores v. McColgan, supra.

Pursuant
Board on file
therefor,

O R D E R-1-e-
to the views expres,sed in the Opinion of the
in thl"s proceeding, and good cause appearing
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of W. J.
Bush 8c Co,, Inc,, and W. J, Bush Citrus Products Co,, Inc.,
to proposed assessments of additional franchise tax in the
amounts of $551.17, &+21,18, $270,71 and $2&3,4!+ against
W. J, Bush & Cc., Inc,, for the income years 1946, 1947,
1948 and 1949, respectively,
$2,719.09,

and in the amounts of $3,796.56,
$1,689.39 and $2,0&15 against W, J. Bush Citrus

Products Co., Inc., for the income years 1946, 1947, 1948
-and 194.9, respectively, be and the same is hereby sustained;

Done at Sacramento, California, this 12th day of June,
1957, by the State Board of Equalization.

Robert E, McDavid , Chairman

'Paul R. Leake o Member

J, H, Quinn , Member

George R, Reilly

Robert C0 Kirkwood

, Member

, Member

Acting
ATTEST: R, G. Hamlin ,Secretary


